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To: The Commission

OPPOSITION TO APPLICATION
FOR REVIEW

Pursuant to §1.115(d) of the FCC Rules, North Jefferson

Broadcasting Company, Inc. ("North Jefferson"), and Deep South

Broadcasting Company ("Deep South") hereby submit this Opposition

to the Application for Review filed March 21, 1997, by William P.

Rogers ("Rogers"). Rogers has requested review by the full Com-

mission of a decision of the Chief, Policy and Rules Division,

Mass Media Bureau, in a Memorandum Opinion and Order ("Mo&on)

released February 21, 1997 (DA 97-332).

1. The MO&O denied Rogers' Petition for Reconsideration of

a Report and Order of the Chief, Allocations Branch of the Divi

sion. DA 95-2413, 10 FCC Rcd 13630 (1995). The Report and Order

in the rulemaking proceeding had denied a counterproposal by

"!o. of Cop;esrec'dDJ..CI
llstABCOE ~



Rogers to allocate FM Channel 254A to Florence, Alabama. The

Report and Order instead granted a counterproposal in the same

proceeding by North Jefferson and Deep South to modify the li

censes of their FM stations in Warrior, Alabama, and Montgomery,

Alabama, to specify operation of the stations on Channels 254C

and 255C, respectively.

2. Deep South is the licensee of FM broadcast station

WBAM-FM, Montgomery, Alabama. North Jefferson is an equal owner,

with principals of Deep South, in the licensee of the Warrior

station, which was formerly known as WLBI and is now known as

WBHK. North Jefferson and Deep south, on whose behalf this Oppo

sition is filed, will be referred to collectively as "WBHK/WBAM."

snga:r:y of Argument

3. The Report and Order denying Rogers' proposal, and the

Memorandum Opinion and Order denying reconsideration, both held

the proposal to be technically defective. The decisions were

based on three separate grounds, anyone of which would be suf

ficient to warrant denial.

4. In his Application for Review, the only one of the

factors in §1.115(b)(2) that Rogers cites for his claim of enti

tlement to Commission review is a contention that the actions of

the Allocations Branch and the Policy and Rules Division are in

conflict with case precedent. In fact, the actions are supported
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and dictated by case precedent, which is cited in the orders

themselves.

5. Any conclusions other than those reached by the Branch

and Division, on anyone of the three grounds for their de

cisions, would have been in conflict with settled law. The law

is not only clear in the authorities cited but is supported by

reasons that are clearly spelled out within the authorities and

in the MO&O. Rogers argues for a result that would confuse and

hamper the allocations process, create uncertainty where there is

now clear guidance to those proposing new allocations, and cause

delay whereas the Commission is now able to base its action on

information available to it and the parties when the proposals

are made.

Argument

A. Rogers' Proposal Was Short-Spaced to the
Licensed site of Another station

6. section 73.207 of the FCC Rules establishes certain mini-

mum distance separations between stations. It says that the

commission will not accept petitions to amend the table of allot-

ments "unless the reference points meet all of the minimum dis-

tance separation requirements of this section."

7. Section 73.208(a)(l)(i) provides that both the licensed

site of a station and a construction permit site are reference

points in determining distance separation. The Commission has
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interpreted this section as requiring that Ila rulemaking propo

nent must meet the separation requirements for both sites." .CYt

and Shoot, Texas, 11 FCC Rcd 16383, 16384 n.2 (Policy and Rules

Division 1996.

8. Rogers' proposal was short-spaced to the licensed site

of station WZLQ(FM), Tupelo, Mississippi. Hence, it was defi

cient in compliance with the requirements of the Commission's

technical rules.

9. Counterproposals in rulemaking proceedings "must be

"technically correct and SUbstantially complete when filed."

Fort Bragg, California, 6 FCC Rcd 5817 n.2 (policy and Rules

Division 1991). There is simply no doubt that Rogers' counter

proposal was not technically correct when filed, since it was

short-spaced under §§73.207 and 73.208 to WZLQ's licensed site.

10. Though the proposal was adequately spaced to a differ

ent site specified in a construction permit that had been issued

to WZLQ, it still had to meet the distance separation require

ments to WZLQ's licensed site because no license application had

ever been filed for the construction permit. Indeed, the period

for construction specified in the permit expired with neither a

license application nor an application for extension having been

filed.

11. The Tupelo station filed an application for reinstate

ment of its expired construction permit more than thirty days
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after its expiration, in violation of §73.3534(e) of the Commis

sion's Rules. That request is still pending in the Audio Ser-

vices Division. But even in the unlikely event that the con-

struction permit should ultimately be reinstated,1 it would not

change the fact that Rogers' application was technically defi-

cient when filed by being short spaced to a reference point to

which it was required by §73.208(a)(1)(i) to meet the minimum

distance separation in §73.207. That was precisely the stated

reason for the Policy and Rules Division reaching in the MO&O the

result it did. See DA 97-332 ~6, second sentence.

12. The reason for that result is also spelled out in the

MO&O:

"[P]roposals and counterproposals are supposed
to be capable of being effectuated at the
time they are granted and cannot be contin
gent upon future actions by third parties.
In this regard, since some authorized facil
ities are never built and licensed, we cannot
assume that such facilities are in existence
for the purpose of resolving related rulemak
ing matters." DA 97-332 ~6, third sentence.

13. The MO&O cited and relied on a more detailed analysis

in the Cut and Shoot case, supra ~7, of the "unnecessary burdens

on the administrative resources of both the Allocations Branch

1 Rogers' reliance on Baker v. FCC, 834 F.2d 181 (D.C. Cir
1987), for the proposition that reinstatement is not required, is
misplaced. That decision, rendered in a case involving com
parative applications for a new broadcast facility, held only
that until an expired construction permit was declared forfeited
it was "cognizable as an existing broadcast service for Section
307(b) attribution purposes" (emphasis added).
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and the Audio Services Division" and the "unfair burden on par-

ties who have filed comments in [the rulemaking] proceeding" that

would result from the contrary policy that Rogers now urges. See

Cut and ShQQt at page 16384 '4. 2

B. Rogers' proposal Did Hot Provide a 70 dBu
Contour over the Principal Community

14. The second ground on which both the Branch and Division

rejected Rogers' cQunterproposa1 is that it WQuld not provide a

city grade contQur Qver the entire community of Florence, in

violatiQn Qf §73.315(a) Qf the Rules. A waiver Qf that rule

would be necessary in order to grant the proposal. Rogers did

not request a waiver. If he had, the waiver would have been

denied. It is standard Commission practice to deny waivers of

the city grade contour requirement at the allotment stage. See

Greenwood, SQuth Carolina, 3 FCC Rcd 4108 at 4109 '7 (FCC 1988),

and page 3 '5 Qf the MO&O.

15. Instead, Rogers has relied Qn a case in which at the

applicatiQn stage 80% coverage of the principal cQmmunity was

cQnsidered "substantial compliance" with §73.315(a). Barry

Skidelsky, 70 RR2d 722 at 734 '48 (Rev. Bd. 1992). The MO&O

recognized the inapplicability of that case because it "involved

a request for waiver .•. at the application stage and the CQmmis-

2 Rogers misses the mark in relying on two allocations
decisiQns in which he claims the CQmmission departed from this
policy. See ApplicatiQn page 3 '3. Neither invQlved competing
counterprQpQsals.
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sion has required 100 percent city grade coverage at the allot-

ment stage." See page 2 ~2.

16. There is good reason for the distinction. As stated by

the Commission in the Greenwood case, ~14, at page 4109 '7, and

relied on in '5 of the MO&O:

"It is generally only at [the application]
stage that the Commission has before it the
information necessary to make informed jUdg
ments. The Commission generally cannot, in
the course of rule making proceedings, evalu
ate the actual transmitter sites that will be
specified in applications not yet filed. A
party requesting waiver at the allotment
stage may not turn out to be the successful
applicant, and its site may, therefore, not
be the one ultimately utilized."

17. Rogers cites, as exceptions to the policy of the Com

mission to require 100% city grade coverage at the allotment

stage, the case of Bay Shore, New York, 57 RR2d 1275 (Policy and

Rules Division 1985), and one other instance of departure from

that policy cited in a footnote to Woodstock and Broadway. Vir-

ginia, 2 FCC Red 7064, 7065 n.2 (Policy and Rules Division 1987).

Those decisions were adequately distinguished in '5 and n.8 on

page 3 of the MO&O. Bay Shore involved a situation where there

was only one possible site. The FCC has characterized it as a

"factual situation ... such that the Commission could as readily

determine the extent of any waiver required in the rule making

context as it could subsequently in the application context."

Greenwood, supra '15, at page 4109 '8. The other instance in

volved what the footnote in Woodstock described as unique circum-
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stances, noting that the Commission had stated that it was waiv-

ing its city grade coverage requirement for "that proceeding

only."

C. Rogers Improperly Used Terrain Enhancement To
Demonstrate Principal Community Coverage

18. A separate but related ground for the action by the Di-

vision affirming the Branch action in the rule-making proceeding,

and for denying Rogers' Application for Review, was his attempt

to bolster his city grade coverage deficiency by using terrain

enhancement based on his designated transmitter site.

19. The Commission's rationale for using average terrain

figures in allotment proceedings instead of evaluating specific

terrain data for a particular proposal is the same as for requir-

ing 100% city grade coverage. It "generally cannot determine

what specific transmitter sites will ultimately be applied for,

nor whether the petitioner will be the successful applicant. 1I

Woodstock and Broadway, Virginia, 3 FCC Red 6398, 6399 !9 (FCC

1988).3

3 Though the Commission considered actual terrain data in
that case, it made what it there called a IInarrowly limited
exception" to its policy where the petitioner was requesting an
upgrade rather than a new allotment (so no competing applications
could be filed). Id. at page 6399 !7. The petitioner had
obtained assurance of availability of its designated site, had
secured FAA approval, and would with terrain enhancement put city
grade coverage over 100% of its principal community.
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20. Even with terrain enhancement, however, Rogers' pro

posed coverage falls short of 100% coverage of his proposed com

munity. Hence, aside from such policy considerations, there was

no valid reason for waiving the city grade coverage rUle in his

instance.

conclusion

21. In order to overturn the MO&O, Rogers would have to

prevail on all three of the grounds for that decision. If the

Commission upholds the application to him of the rUle requiring

minimum spacing to licensed facilities of other stations, he

loses. If the Commission upholds the requirement that he put

city grade coverage over 100% of his proposed community, he loses

even if he somehow managed to avoid the minimum spacing require

ment, because he does not claim coverage of more than 88%. And

if the Commission does not allow him to use terrain enhancement

in computing his city grade coverage, he does not even reach the

88% that he claims is "substantial" compliance with the rule.

22. This is simply not a case that is appropriate for Com

mission review in that it involves no departure from precedent

and none of the other reasons listed in §1.115{b){2) as warrant

ing review.

23. In fact, the MO&O is consistent with settled precedent

based on valid rationales clearly stated in the memorandum opin

ion itself and in the cases on which it relies. The policies
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that have been developed in allocations proceedings, and on which

the Division relied in the HO&O, are designed to assure compli-

ance of proposals and counterproposals with the technical rules,

avoid delay and unnecessary administrative burdens on the staff,

and assure fairness to those making competing proposals.

Respectfully submitted,

NORTH JEFFERSON BROADCASTING
COMPANY, INC.

By: lJ~ Z. \J~lJ(~
Walton E. Williams III
Berkowitz, Lefkovits, Isom &

Kushner
1600 Southtrust Tower
Birmingham, AL 35203

Its Attorney

DEEP SOUTH BROADCASTING COMPANY

By: L~~i8~---
3250 Arcadia Place, N.W.
Washington, D.C. 20015-2330

Its Attorney

April 7, 1997
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CERTIFICATE OF SERVICE

I hereby certify on this 7th day of April, 1997, copies of

the foregoing Opposition to Application for Review have been sent

by United states Mail, first class postage prepaid, addressed as

follows:

Lauren A. Colby, Esq.
10 East Fourth street
Post Office Box 113
Frederick, MD 21705-0113

Attorney for William P.
Rogers

Frank R. Jazzo, Esq.
Fletcher, Heald & Hildreth
1300 N. 17th Street, 11th Fl.
Rosslyn, VA 22209

M. Scott Johnson, Esq.
James K. Edmundson, Esq.
1301 K Street, N.W.
East Tower, Suite 900
Washington, D.C. 20005

Mr. Hershel Lake, President
Pulaski Broadcasting Company
Post Office Box 738
PUlaski, TN 38478

Mr. Kirk A. Tollett
Commsouth Media Associates
4001 Highway 78 East
Jasper, AL 35501

Mr. Leland Michael Tracy
3057-H Panorama East
Birmingham, AL 35215
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